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I RESIDENTIAL PROPERTY

If you drive around Kyiv these days, you will see prolific construction of high-rise apartment
buildings, rows of townhouses and single-family home developments. Despite the ongoing war
with russia, construction is booming around Kyiv in anticipation of new arrivals from the
devastated cities and suburbs of Kharkiv, Mariupol, Kherson, etc. Plus, after the war, Kyiv will
be overwhelmed by incoming foreign companies and their employees, who will also need housing
and office space.

At the same time, there are very few sales taking place, with everyone waiting for the end of the
war. In other words, today’s real estate prices are the lowest they will ever be. From a business
viewpoint, this is the perfect time to invest in Ukrainian real estate, especially for a mid-size
investor, who does not have enough cash to buy an apartment or a house in expensive cities like
London or New York.

So what are the options for foreign investors who are interested in properties that produce income?
Two realistic choices exist: (1) purchase apartments and rent them out for residential or office use,
and/or (2) purchase free-standing building(s) and the land underneath (to renovate and rent or
simply re-sell at a later date). The second option sometimes involves distress sales and, therefore,
can be especially profitable.

Buying an Apartment

Any Ukrainian real estate agent will confirm that 2024 is the best time to invest in residential
properties in Kyiv. Due to the war with Russia, prices for apartments are at their lowest since
1993, ranging anywhere from $800 up to $2,000 per square meter (depending on the location, size
and condition of the unit). But how does a foreign investor go about buying an apartment in Kyiv?

First, you need to obtain a taxpayer registration (tax ID) number from the Fiscal Service of
Ukraine. The procedure is rather simple: submit to the Ukrainian Fiscal Service an application
with personal information along with a notarized translation of your passport personal data. The
taxpayer registration number is usually issued within five business days. To make things even
easier, if you do not want to register in person, you can send an apostilled power of attorney issued
abroad or sign a notarized power of attorney while in Ukraine to a trusted representative.

Second, you need to choose the best location. Not surprisingly, the most desirable locations in
Kyiv for are the ones as close as possible to the city center, as many people work in or around the
city center. Besides the obvious location in center of the city, if you are planning on renting the
property, the most convenient public transport connections to Kyiv are on the right bank of the
Dnieper river (Obukhivska, Novoobukhivska, Odessa highways). Today, these locations are
consistently in high demand, and this will increase with time as more people return to Kyiv from
their exile abroad.

Third, you need to decide whether to purchase an older apartment on the secondary market or
invest into new construction. The center of Kyiv has few newly constructed residential buildings,
and they are all unreasonably expensive. For that reason, most investors who insist on buying an
apartment in the center of Kyiv usually buy older apartments (with or without repairs).

In our experience, many old apartments have legal and practical problems involving the title

(encumbered ownership rights), unregistered construction that does not comply with a property’s
3
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registered technical passport, undiscovered fungus (especially in the showers), leaky pipes
(sewage, water, gas), etc. That is why in addition to experienced lawyers it is also necessary to
have a trustworthy property inspector or at least a knowledgeable handyman, who can assess the
depth of all patent and/or latent problems.

Other investors prefer to purchase apartments in newly constructed residential buildings, where
they have the opportunity to design the lay-out of the apartment to their taste. Such new
construction is classified as either unfinished or finished (i.e., commissioned). We briefly review
both alternatives below.

Unfinished Construction

Unfinished construction means that the building has not yet been put into commission and,
therefore, the premises cannot be used.

From a procedural viewpoint, it is easy to buy an apartment in a new building that is under
construction: a foreign investor will need to obtain a tax ID code, open a bank account, and pre-
pay a certain amount in exchange for legally registered ownership rights in the future apartment.
From a practical perspective, however, the investor could face significant risks.

For example, one of the largest real estate swindles occurred when the owners of a construction
group called “Elite Center” had disappeared with more than $100 million in investors’ funds.
Lacking the construction permits, yet having procured some of the necessary paperwork from the
Mayor’s office, the owners presold future apartments at below market prices. In all, this little
housing scam left 1,500 apartment buyers empty handed.

To address this problem, on October 10, 2022 the Law of Ukraine No. 2518-1X “On Guaranteeing
Property Rights to Real Estate to be Constructed in the Future” (the “Law”) came into effect. This
Law offers several layers of protection to investors in future real estate by setting up a system for
registering so-called “special proprietary rights” (“SPR”) for future real estate objects. SPR allows
the buyer to sell these rights and to require the completion of construction and its commissioning.
After construction ends, and the building is finally commissioned, SPR turns into an ownership
title to the relevant real property object (e.g. apartment, parking space, etc.).

First, to assure full disclosure to the purchaser, the funds for construction may be raised only after
the SPR is registered in the State Property Rights Register. In other words, the sale of future real
estate objects to investors is possible only after the developer acquires land rights, all the necessary
construction permits, and registers the SPF to all future real estate objects in a property under
construction.

Thus, the developer is required to publish information about the construction project, including
the anticipated year of commissioning, all permit documents registered in the Unified State
Electronic System, information about all planned real estate objects in the building (including
those that have already been sold), draft sales contract, information about future real estate objects
and the terms of their purchase, etc. The developer also has to provide updates regarding
construction progress, publish monthly photos of the construction site, planned work schedule, etc.

Second, in order to protect investors from the ever-present risk that the building may not be
commissioned on time, the developer must reserve a so-called “guaranteed share” in the future
real estate object in accordance with the Cabinet of Ministers’ “Resolution on Determining the
Minimum Size of the Guaranteed Share for the Construction of Real Estate Objects”, No. 8, dated

4
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January 3, 2023. This Resolution sets the minimum “guaranteed share” in future buildings, which
is reserved and cannot be alienated until the construction is completed. The purpose is to make
sure the developer will remain interested in completing construction so that it can sell the
“guaranteed share”.

For example, the minimum size of the “guaranteed share” set by the Cabinet of Ministers for larger
cities like Kyiv, Dnipro, Lviv, Odesa and Kharkiv is 10%, while for other towns it is 5%. This
share represents a portion of the future building that a developer cannot sell or encumber
(collateralize) until construction is finished. If a developer faces problems with financing that may
prevent the completion of the construction, it has the right to use the allocated percentage of the
building to finalize construction by selling it after the court permits the removal of encumbrances
over the “guaranteed share”.

Unfortunately, it is still both time-consuming and risky to invest into unfinished construction.
First, of course, instead of getting access to the apartment immediately, the buyer has to wait until
the construction is finished. Second, and more important, there is no guarantee that the building
will be put into commission (i.e., deemed fit for exploitation/operation) on time, if at all. Despite
the “reserved share” requirement, there may be insufficient funds to finish the construction. For
these reasons, most foreign investors prefer to purchase apartments on the secondary market, as
they are already registered with all the proper authorities and allow for immediate move-in.

Finished Construction

Finished construction always involves a careful inspection of the property’s title and ownership
rights. The reason is simple: fraudulent transactions are plenty and, as a consequence, all issues
connected with title transfer and the identity of the true owner must be flushed out before the actual
execution of a sale-purchase agreement before a notary.

To avoid pitfalls, any potential buyer should review the background documentation that serves as
the ultimate proof of ownership. For example, if the ownership was acquired prior to 2013, you
will need to review the title document (confirmation of ownership) that is registered with the BTI
(Bureau of Technical Inventory). If the property was bought after 2013, you will need to obtain
an extract from the State Register of Immovable Property Ownership. Below please find a list of
documents necessary for a notary to register a transaction.

The seller’s required documents:

Before signing a sale-purchase agreement before a notary, an investor will need to obtain from the
seller and review certain documents. For instance, if the seller is a private individual (not a legal
entity), he or she should submit the following information:

1. document confirming ownership rights (e.g., original sale-purchase agreement);

2. technical passport;

3. alist of registered household members (issued by a housing management authority or other
relevant authority for the issues of residence registration);

4. written consent of all parties to sell the property if the seller has a spouse or other co-
OWners;

5. official valuation (appraisal) of the apartment;

6. acopy of the seller’s passport and certificate of tax ID number.

The buyer’s required documents:
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A foreign investor can be either a “physical person” (individual) or a legal entity (usually an LLC).
Below we review additional documents required in both cases.

For individual foreign investors, the following documents are required:

1. passport and tax identification code (or a notarized power of attorney and investor’s
passport and tax identification code);

2. if married, a notarized confirmation of consent to the sale or acquisition of property from
a spouse;

3. if married, a marriage certificate.

For foreign legal entities, the following documents are required:

1. founding documents of the legal entity and tax registration confirmation;
documents confirming the scope of authority of the representative (if company director,
you will need to obtain minutes on his/her appointment to the position; in case of any other
authorized representative, you will need a duly executed power of attorney);

3. passport and tax identification code of the representative authorized to act on behalf of the
legal entity;

4. minutes of meeting of shareholders/participants resolving to acquire the property in
question;

5. company seal (if applicable).

Importantly, any documents issued outside of Ukraine are subject to certification by Apostille or
legalization at a Ukrainian consulate and require a notarized translation of the document(s) into
Ukrainian.

When viewed from a foreign investor’s perspective, now is an excellent time to buy an apartment
(or two) and rent it out while waiting for real estate prices to increase after the war. This way, you
can rent out the apartment (either for residential or office use) and then sell it a few years later,
after the property appreciates in value. For a mid-size investor, it is a good option, especially
considering the low expenses associated with property maintenance (property taxes, condo fees,
etc.).

Buying a House with Land

The only current restriction on land ownership by foreign investors involves agricultural land, so
unless the land under the house was zoned as agricultural land, buying a house with a plot of land
was never a problem.

From a technical viewpoint, this required two transactions: one for the house and the other for the
land plot. To simplify this process, on January 1, 2022, the Law of Ukraine No. 1720-IX “On
Amendments to Certain Legislative Acts of Ukraine on the Transfer of Rights to a Land Plot
Relating to the Transfer of Rights to Its Property” came into effect. The law has two main
provisions:

e The notary must register the buyer’s ownership right to the land plot simultaneously with
acquiring real estate title, which means there will be one agreement; and

e The land ownership can be transferred only after the land plot has a cadaster number
assigned to it.
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Signing the Sale and Purchase Agreement

The most important document in any real estate transaction is the sale and purchase agreement
between the buyer and the seller, which must be executed before a notary.

Before the sale and purchase agreement is signed, however, the parties often enter into preliminary
agreements before a notary. Some agreements simply require a minimal deposit to take the
property off the market for a certain period before closing. Other preliminary agreements are more
complicated and include key terms to be included in the future sale and purchase agreement.
Among other provisions, the parties will agree to enter into the sale and purchase agreement before
a certain date (which cannot be later than one year after the execution of the preliminary
agreement).

A standard sale-purchase agreement typically contains information that is necessary for the
transaction, such as description of the real estate and land (with cadaster number), the purchase
price and other essential terms. In cases of M&A, sale-purchase agreements also contain
representations and warranties by the seller.

The purchase procedure is quite simple: first, the parties and the notary review and verify the
aforementioned documents. Next, the parties sign the sale-purchase agreement and pay all taxes
and notary fees. The seller will receive a notarized copy, and the buyer receives the original and
a notarized copy, an extract from the state register of immovable property, property title and the
technical passport to the property.

The property title is deemed transferred upon the state registration of the ownership rights of the
buyer, which is performed by the notary certifying the sale and purchase agreement.

Property Taxes

The foreign investor usually agrees with the seller to split certain expenses related to notarization
of the sale-purchase agreement, and pays 1% contribution to the State Pension Fund of Ukraine,
half of the notary fee, etc.

When a foreign investor decides to sell their Ukrainian property, the following tax rules apply:

(a) if the property is sold within three (3) years: 1% state duty, 18% personal income tax, 1.5%
military tax, and a notary fee (which can be split amongst the parties);

(b) if the property is sold after three (3) years of ownership: 1% state duty and a notary fee (which
can be split between the parties), but no personal or corporate income tax;

(c) if more than one property is sold within one tax year, a non-resident seller is required to pay
state duty of 1%, personal or corporate income tax of 18%, the military tax of 1.5% including the
notary fee (which can be split between the parties).

Annual property taxes:

As elsewhere in the world, real estate in Ukraine is subject to annual tax. On January 1, 2013, a
law came into force obliging individuals and legal entities, including foreign investors, to pay a
new real estate tax in Ukraine if their property meets the following conditions:

e Apartments with an area of more than 60 square meters;
e Residential buildings with an area of more than 120 square meters;

7
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e Other real estate objects with an area of more than 180 square meters.

Owners of apartments with less than 60 sq. m and/or a residential building with less than 120 sq.
m. are exempt from payment of property tax. Moreover, the owner does not have to pay tax for
the entire property, only for those square meters that exceed the specified limits. For example, the
owner of an apartment with an area of 100 square meters has to pay tax for 40 sq. m (100 sq. m -
60 sq. m = 40).

The tax amount depends on the region, but may not exceed 1.5% of minimum wage (as of April,
2024, the minimum wage is UAH 8,000, or approximately USD $209) per square meter above the
maximum area. This property tax is known as the “luxury tax”, and it is levied on large properties,
including apartments with an area of more than 300 sq. m and houses with more than 500 sq. m.
In this case, the owner has to pay tax for each meter above the established limits, as well as UAH
25,000 per year for each residential property.

Payment

The days of paying for real estate with suitcases of cash are over. Today, Ukrainian laws restrict
the amount of cash payments for individuals to UAH 50,000 (approx. USD $1,306), and any
payments exceeding this limit must be effectuated via bank transfer from an existing account in a
Ukrainian bank.

In this regard, two options are available to foreign investors to effectuate payment:
1. open an investment account in a Ukrainian bank, transfer the foreign currency from abroad,
then sell the foreign currency and transfer the funds to the seller’s account in Ukraine; or

2. directly transfer foreign currency from abroad to the seller’s bank account in Ukraine.

1L COMMERCIAL AND INDUSTRIAL PROPERTY
Buying Commercial and Industrial Properties

There are no differences between commercial and industrial properties when in it comes to the
purchase procedure.

To start, the investor usually retains a Ukrainian broker to find a suitable real estate object. Next,
the investor’s lawyers will conduct a full legal due diligence investigation of the target property.
This includes verification of the title documents, previous transfers of the property, zoning, title
searches and a review of any leases and encumbrances on the property. An independent technical
due diligence investigation is often recommended, particularly for development property.

At the same time, the investor should analyze the tax alternatives in structuring the acquisition,
including buying the assets vs. shares of the company that owns such assets. Finally, the parties
negotiate the terms of the transaction and sign the sale-purchase agreement before a notary.

Due Diligence

There is no substitute for the buyer’s due diligence, because it uncovers the many risks involved
in a transaction. Sometimes third party consents or approvals are required (e.g., mortgagor’s,
tenant’s consent, spousal consent if the individual seller was married at the time of buying the
property, etc.). There may also be various encumbrances on the real estate, such as mortgages,

8
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arrests, tax/security pledges, prohibitions on alienation, among others. For all these reasons, an
investor is highly advised to conduct an extensive legal due diligence investigation.

Fortunately, the due diligence process has become a lot simpler in recent years. The ownership of
real estate is confirmed by registration in the publicly available electronic state registers. There
are currently two real estate registers in Ukraine, which allow the investor fast and transparent
access to property records:

1. The State Register of Property Rights to Real Estate (the “Register”), in which the
ownership, lease and other property rights to land, as well as servitudes and encumbrances
over land, are registered; and

2. The State Land Cadaster, in which the technical information about land is recorded (e.g.,
the area, zoning (designated use), owner and/or user, and restrictions and encumbrances).
The operation of the State Land Cadaster is regulated by the Law of Ukraine “On the State
Land Cadaster”, dated July 7, 2011.)

The State Land Cadaster and the Register are electronically connected, and information contained
in one of these registers must be automatically transferred to the other.

The investor’s legal advisers, who usually perform due diligence, will conduct the following:

. verify the ownership title and its history of origin;

. identify mortgages and other liens/encumbrances, zoning restrictions, land use limitations,
etc.;

. review any leases relating to the target;

. review the status of pending or threatened litigation or other claims;

. analyze tax and financial issues.

When industrial assets are involved, technical due diligence and environmental impact assessment
are vital, as the assets are usually sold on an “as is” basis, and sellers usually do not provide
adequate warranties regarding technical or environmental conditions.

If the investor is satisfied with the due diligence results, and wishes to lock in the investment
opportunity, two options exist: (i) a non-binding letter of intent or, more likely, (ii) a preliminary
agreement, which must be notarized and is enforceable in a court of law. The signing of the final
sale-purchase agreement can take place anytime within one year from the date of the preliminary
agreement.

Background Documents

At the closing of the transaction, the parties must present the following documents:

. title/ownership documents;

. technical documentation (technical passports, layouts or land cadastral measurement
documents);

. documents confirming the parties’ legal capacity (identification documents, powers of

attorney, corporate authorization (e.g., board resolution), etc.);

9
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. extracts from the state register confirming the absence of encumbrances;
. valuation/appraisal reports;
. consents of spouses, tenants and co-owners, if any.

The authority of a legal entity is verified based on:

. the company’s foundation documents;

. notarized power of attorney to an authorized representative;

. the managing body’s consent to the transaction; and

. information from the unified state register of legal entities, private entrepreneurs and civic
organizations.

The sale and purchase agreement must be in writing and, as mentioned above, is subject to
notarization. The essential terms (i.e., those which cannot be excluded from the agreement)
include the identity of the parties, property address, description of the title documents, cadastral
number, designated use, price, etc.). Payment is usually made in full, but the parties may agree to
other payment conditions.

Buying Assets vs. Company Shares

The seller of commercial or industrial real property in Ukraine is usually a legal entity, typically
registered as a limited liability company (or, less commonly, as a joint stock company) either in
Ukraine or abroad. In such cases, the investor has the option of buying either the real estate assets
or the company’s shares (equity or stock).

Purchasing the company’s shares has a number of advantages: it is a faster and more flexible
process, and the parties may settle their disputes via international arbitration. All payments are
made outside of Ukraine with subsequent registrations of the new owners in Ukraine. Share
purchase transactions are especially useful when acquiring on-going businesses because they allow
the investor to continue business without having to transfer all contracts, including contactor, sub-
contractor and labor agreements. If the seller company is registered in Ukraine, however, taxes
due can be optimized through an indirect sale (the sale of a company owning a property) by
minimizing the valuation of the share price.

On the other hand, if due diligence reveals substantial risks associated with the company that owns
the real estate, or if the investor wants to cherry-pick unique property instead of being burdened
with all of the company’s assets, obligations and liabilities, asset deals provide an excellent
alternative. In this case, only Ukrainian legislation will apply (meaning no international
arbitration) and valuation takes place via an independent registry, which sometimes inflates
property values in order to increase tax collection efforts.

Taxes and Expenses

Liabilities for taxes and transaction-related expenditures are shared according to the parties’
agreement. Unless agreed otherwise, however, the costs are commonly apportioned between the
parties as follows:

The buyer usually pays for the following:
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. The buyer’s agent’s fees

. The costs of due diligence investigation
. Notarial fees

. Registration fees

. Pension fund duty

The seller commonly pays for the following:

. The seller’s agent’s fees
. Income tax on any profit made on the sale of the real estate
. Military duty (unless statutory exemptions apply)

. VAT (if applicable)
» State duty (1%)

In addition to paying the sale price, the investor pays a 1% contribution to the State Pension Fund
of Ukraine. Unless otherwise agreed by the parties, the investor will also pay the notary fee and
compensate other parties, such as the real estate broker, lawyers, accountants and technical experts.
Other taxes involved in an asset deal between legal entities are 18% corporate profit tax for the
seller and 20% VAT (if applicable).

III. LAND RIGHTS
Foreign Ownership of Ukrainian Land

Both foreign citizens and legal entities may own Ukrainian land, including commercial,
residential, industrial, and undeveloped land (for construction) with one notable exception:
foreigners cannot own agricultural land until the moratorium is lifted by referendum. Specifically,
Ukrainian legislation allows foreign investors to own non-agricultural land within city limits if
they acquire real property or land for commercial development (construction) and beyond city
limits if they acquire real property (houses, buildings, structures, etc.) located on the land in
question.

Importantly, the Land Code of Ukraine does not specifically allow Ukrainian legal entities with
100% foreign ownership to own any land in Ukraine, stipulating that only Ukrainian legal entities
that have been founded by Ukrainian individuals or legal entities may own land in Ukraine. Due
to this limitation, and to avoid unnecessary risks, a two-tier corporate structure is often used by
foreign investors to purchase land in Ukraine, where the foreign legal entity registers its Ukrainian
subsidiary, which then registers the Ukrainian company that owns the land.

Title to a land plot can be transferrable if the land plot is registered in the State Land Cadaster.
Also, as with real estate, the investor must obtain a tax ID before acquiring land and open a bank
account to effectuate payment. After the investor purchases the land, its ownership must be
registered with the tax authority where the land plot is located and in the Land Cadaster.

11
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Land Records

As a general rule, all land plots in Ukraine must be registered within the State Land Cadaster,
which contains information including the land’s cadaster number, owners, restrictions, boundaries
and technical details of the land, etc. In fact, the sale or leasehold of land cannot take place until
the land is duly registered and is appointed a cadastral number.

If ownership of land was acquired after January 1, 2013, the title to the land is confirmed by the
extract from the Register in electronic or paper form. However, some land plots remain
unregistered because they were acquired prior to implementation of mandatory registration
procedures on January 1, 2013. In such cases, the ownership of land is confirmed by the state act
on ownership rights to the land plot, and rights to such land plots are recognized despite the
absence of registration. In any event, the land plot must be registered (both the land plot and
ownership rights) before any other legal transactions take place.

Land Development

Today, it is easy to obtain reliable up-to-date information about land rights. In fact, all property
rights, leasehold rights and security interests to the land are registered and displayed in an
electronic public register of property rights and encumbrances.

Land development is regulated by the Law “On the Regulation of City Development Activities,”
and “On Architecture.” Such planning and zoning are carried out at the state, regional and local
levels. Local municipalities typically control land-use and development through comprehensive
plans of territorial communities, detailed plans of territories both inside and outside of cities and
villages, master plans of cities and villages and land zoning. Failure to comply with zoning
requirements leads to administrative liability, requiring the builder to rectify violations, pay fines
and possibly demolish unauthorized construction.

At the local level, the local council of people’s deputies (City Council) prepares a comprehensive
plan for development of territories and settlements. Together, these documents serve as a
foundation for the development, planning, building and use of the territory, including any
restrictions on land use, specific requirements for building and landscaping, etc. Unfortunately,
development of zoning conditions can become a complicated, protracted and highly politicized
process, which may require public consultations and amendments to zoning documentation.

The actual development and construction of real estate is regulated not only by a plethora of
planning and zoning regulations, but also construction permits and licensing requirements. Before
obtaining a construction permit, the developer must comply with all requirements for construction,
from adhering to the local land zoning requirements to permissible maximum heights of
buildings/structures. Moreover, the Ukrainian authorities will oversee the construction site before
commissioning. They may visit the site, check compliance of used materials, on-site safety,
qualifications of engineers involved, review licenses and construction permits, etc.

Contractor Certification during Martial Law

On March 18, 2020, Ukrainian legislation abolished architecture and construction licensing,
including the list of services subject to a license and the procedure and conditions of licensing in
construction. This effectively terminated any issuance of new licenses, barring any new
construction companies from entering the market.

12
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Instead, the Law of Ukraine “On Licensing of Economic Activities” requires a license for
construction (construction and installation works) of CC2 and CC3 facilities (consequences
classes). CC2 and CC3 facilities include, but are not limited to, hotels, multi-story apartment
buildings, shopping malls, gas pipelines, gas stations, and other facilities. Note that construction
of CC1 facilities does not require a license.

Today, construction companies are required to have certified specialists (engineers and architects),
who are responsible for construction projects and supervise construction of CC2 and CC3
facilities. Such certified contractor is liable for improper performance and violations of legislative
requirements, building codes, state building standards, and other regulations.

The following services are subject to professional certification:

. Development of urban-planning documentation;

. Architectural and civil engineering design;

. Expert assessment and inspection in construction;

. Technical supervision;

. Engineering activities and coordination of all construction participants.

The introduction of certification of a responsible contractor did not abolish licensing itself. The
Law “On Regulation of Urban Development” still requires licensing of construction companies
that build projects with medium and significant consequences. However, since it is currently
impossible to obtain such a license, only companies that already have a license can engage in
construction of CC2 and CC3 objects. Moreover, new rules for certifying specialists have been
adopted only partially (while the old ones have already been cancelled), which makes it extremely
difficult to obtain proper certificates.

In the meantime, Resolution No. 314, dated March 18, 2022, approved temporary rules (during
martial law only) for obtaining construction permits, and within 3 months after the end of martial
law (or sooner, if relevant regulations are adopted), the developer must obtain new permits to
properly formalize its activities.

Construction Permits during Martial Law

State Construction Norms and State Sanitary Norms set specific standards for the construction of
buildings, including buildings of minor (CC1), average (CC2) and significant (CC3) consequences
classes. Whether construction requires a building permit depends on the building’s construction
class and complexity, so the requirements, procedure and basic list of permit documents differ on
a case-by-case basis. For example, objects in group CC3 undergo the most complex and lengthy
procedure.

Constructing buildings with minor consequences (CC1) may begin based on the developer's
notification of commencement of construction work, submitted to the local department of the State
Inspectorate for Architecture and City Development. After construction is finished, buildings with
minor consequences (CC1) are commissioned based on the developer’s written declaration
confirming that construction has been completed and the building is ready for operation with
subsequent registration of such declaration with the local department of the State Inspectorate for
Architecture and City Development.
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In case of construction of buildings of average (CC2) and significant (CC3) consequences classes,
the State Inspectorate for Architecture and City Development has to issue a building permit in
order to commence construction work. After construction is finished, buildings of average (CC2)
and significant (CC3) consequences classes are put into operation after the State Inspectorate for
Architecture and City Development issues a “fit for operation” certificate.

Other laws regulating the construction process include the Law of Ukraine “On Energy Efficiency
of Buildings,” which sets certain minimum requirements for the energy performance of the
buildings, both newly built as well as existing. The law also introduces so-called energy
certificates, which must be obtained for any complex object of construction (CC2 and CC3), be it
new construction, reconstruction or capital repairs. Energy certificates contain information on the
energy performance of the building and recommendations for improvement, and they are valid for
10 years.

Today, when concluding sale-purchase or lease agreements for a new building, the seller or lessor
(landlord) must provide the potential buyer or lessee (tenant) with a copy of the energy certificate.
In addition, the expected class of energy efficiency of the building, determined by the project
documentation for the construction of the object, is often an essential condition of transactions
involving acquisition of premises in new construction objects.

Furthermore, on September 1, 2022, additional state building standards came into force. They
significantly changed safety regulations for buildings and structures, mechanical resistance and
stability, energy efficiency, barrier-free accessibility, environmental requirements, and fire safety
issues. These standards also establish new requirements for construction of such facilities as
refrigerators, warehouses, and silos for grain.

In some cases, permit procedures for certain types of construction are simplified for the duration
of the martial law in Ukraine (and within one year after martial law is lifted). For example, in
accordance with Resolution No. 722 of the Cabinet of Ministers of Ukraine, dated July 12, 2022,
construction of individual residential, garden and country houses up to two floors (not including
the attic) with an area of up to 500 square meters, as well as utility buildings and structures, garages
and landscape design elements of the land plot, can be carried out without obtaining a construction
permit for land plot development.

Agricultural Land

After a 19-year moratorium on March 31, 2020, the Parliament approved the Law No. 552-1X “On
Amendments to Certain Legislative Acts of Ukraine on the Conditions of Circulation of
Agricultural Land”. This historic law lifted the moratorium on trade in agricultural land, setting
in motion long-awaited agricultural land reform. For the first time in the history of independent
Ukraine, owners of agricultural land had the right to sell their land. The law stipulates that from
July 1, 2021, only citizens of Ukraine can acquire ownership of agricultural land up to 100
hectares.

The second stage of the land reforms started on January 1, 2024, when Ukrainian citizens as well
as Ukrainian legal entities owned by Ukrainian citizens could acquire agricultural lands of up to
10,000 hectares.

The third stage will open the market for foreign individuals and legal entities. However, the
question of whether to grant foreigner investors the right to purchase Ukrainian farmland will be

14

OFrishberg & Partners, 2024



FRISHBERG
«PARTNERS

decided through an all-Ukrainian referendum, which can only take place after the war, but the
outcome of such referendum is unlikely to be favorable.

In the meantime, neither foreign citizens and legal entities nor Ukrainian legal entities owned by
foreign citizens are allowed to own agricultural land plots. The only way a foreign investor can
carry out agricultural production in Ukraine is by leasing or sub-leasing land plots from an existing
farming operation (individual farmer landowners, a collective agricultural enterprise/cooperative,
etc.).

IV. LEASE AGREEMENTS

As a rule, foreign investors may not directly lease real property in Ukraine. The lease of real
property by a non-resident is only possible though a resident intermediary (registered as a private
entrepreneur or a legal entity), who acts as a representative on the basis of a written contract and
acts as the tax agent of the non-resident for such income. Alternatively, foreign investors may
create a Ukrainian legal entity in order to lease their property.

Moreover, during martial law, payment cannot be transferred to a nonresident’s bank account
abroad, as cross-border payments from Ukraine are restricted by the National Bank of Ukraine and
may be carried out only in exceptional cases, which does not generally include lease payments.

Residential Lease Agreement

A lease agreement documents the relationship between the landlord and tenant, which protects
both parties in the event of a dispute. The Ukrainian Civil Code and Residential Code regulate
residential leases. Generally, lease provisions are not regulated and are freely negotiable, but the
agreement must contain certain essential terms, including amount of rent payment, responsibilities
of landlord and tenant, term and termination provisions, among others.

Residential lease agreements are usually entered into on a yearly basis, subject to an automatic
renewal, and do not require a notary seal (unless concluded for a term of over three years).

If a foreign investor decides to lease out its property, the income is subject to the same taxation
rules and tax rates as Ukrainian residents. The general income tax rate (tax on income of
individuals) is 18%. The tax amount based on the amount of rent provided for in the lease
agreement.

Commercial Lease Agreement

Most commercial offices and retail stores, as well as industrial spaces, are available through a
commercial lease. A standard commercial lease agreement contains a detailed description of the
leased property, term, amount of rent and currency (and rent indexation), renovation of the
property, utilities and service charges, improvements to the leased property and their
compensation, security deposits, lease term extensions and early termination provisions, liabilities
of the parties, conditions for return of the leased property to the landlord, etc. The lease agreement
may also contain a provision that allows tenants to sub-let some or all of the premises (with or
without prior written consent of the landlord).

As elsewhere in the world, payment terms in commercial leases are subject to negotiations between
the parties. The lease agreement usually requires a tenant to pay basic rent plus service charges,
utility and common area maintenance charges, and a management fee. In a retail lease agreement,
a tenant’s rent may include a fixed amount of rent plus a percentage of annual sales.
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While rent must be paid in Ukrainian hryvnia, it is often pegged to its equivalent in freely
convertible currencies such as USD or EUR. If the rent is expressed in hryvnia, however, the
parties often agree on monthly indexation based on the exchange rate of USD/EUR to hryvnia. As
a protection against inflation, the parties normally agree that for each subsequent year, the rent
will increase based on the consumer price index or another index they choose. Another option is
to adjust the rent every 3-5 years based on independent assessment of fair market price at the time.

With reference to lease term, two types of commercial leases exist: fixed-term leases or leases for
an indefinite period. Short-term leases (less than three years) do not need to be notarized, but if
the lease term exceeds three years, the agreement must be notarized and the lease right has to be
registered with the State Register of Proprietary Rights to Real Estate. In order to avoid additional
expense and hassle associated with notarization and state registration of lease rights, commercial
leases are often concluded for up to three years with a right of automatic extension.

In any lease transaction, prior to signing the agreement, the tenant’s lawyers usually review the
title to the property and any encumbrance-related documents, as well as all other agreements
related to the transaction, such as property management, utilities and service contracts, etc. A
quick review of these documents could have a significant impact on the lease agreement terms and
conditions (especially the payment terms).

Land Lease Agreement

Foreign citizens and foreign legal entities may lease private, municipal, and state-owned lands for
agricultural activity and residential and/or public construction.

Land lease agreements can be short-term (up to 5 years) or long-term (up to 50 years) and can be
renewed just prior to or upon expiration. The tenant can lease a land plot for various purposes,
including construction and further operation of buildings as well as agricultural production. The
lease term for commercial agriculture, farming, and personal agriculture should not be less than 7
years, 10 years for enriched land, and 25 years for planting and/or growing perennial crops.

Additionally, a foreign investor can sub-lease land rights in accordance with Law No. 161-XIV
“On Land Lease”, dated October 6, 1988, and Article 774 of the Civil Code, which allow the sub-
lease of land plots, including agricultural land. In order to sub-lease the land, however, the lease
agreement must have a sub-lease clause; otherwise, the tenant must obtain written consent from
the landowner for sublease.

Ukrainian legislation provides the material terms and conditions which must be included in all
land lease agreements, including:

1) The object of lease (location and size);
2) The validity term of the lease agreement;
3) The lease payment (amount, indexation, form of payment, payment terms and procedures,

and liability for late payments or failure to pay);
4) The terms and conditions of use and the purposeful designation of the land plot;
5) The terms for maintaining the condition of the plot;

6) The conditions for the transfer of the plot to the lessee;
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7) The conditions for the return of the plot to the lessor;
8) Any existing limitations and encumbrances with regard to the use of the land plot;
9) The party (lessor or lessee) that bears the risk of accidental damage or destruction of the

leased object, or any part thereof; and
10)  The liability of the parties.

The absence of any one of these essential terms may serve as grounds for the refusal to register a
lease agreement, and such lease agreement may thereafter be deemed invalid by a court of law.

In addition to the mandatory terms and conditions, the parties may include any other provisions
concerning the quality of the land condition, the procedure for carrying out the obligations of the
parties, the obligation to procure insurance for the land, security measures, circumstances which
can change or terminate the lease agreement, among others. Thus, lease agreements can be quite
flexible, as long as the above obligatory terms are contained therein.

V. CONCLUSION

Investing in Ukrainian real estate requires careful preparation, from finding the right property to
performing due diligence to minimize risks and closing the deal before the notary public.
Additional aspects must also be considered, such as the best way of structuring financing (loan vs.
equity) and applicable taxation. For that reason, wise foreign investors usually retain a small team
of professionals that includes reputable real estate brokers, experienced lawyers and reliable
notaries.

We hope you found this overview useful. Please feel free to contact us anytime if you have any
questions.
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Note: analysis contained herein is provided as general information and should not be relied upon as legal advice.





